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In re Tamara Gavin

Mr. & Mrs. Bernard Gavin, Appullants

: DECISTION
V. :
Wellsburg Community School District,
5291

Appellee : Padmin. Duc.

Ihe above entitled matter was heard on May 6, 1980, before a hearing panel consist-—
ing of Dr. Robert Benton, state superintendent and presiding officer; Mr. Dwight Carlson,
director, school transportation and safety education division; and Mr. Gavle Obrecht,
director, administration and finance division. Attorney T. J. Heronim s represented the

Wellsburg Community School District (hereinafter District), and Mr. rnd Mrs. Berna:ri
Gavin were present and presented the facts and arguments inwolving thelr apieal. The

hearing was held pursuant to Chapter 290, ithe Code 1979, and Chapter 670--51, Towa ‘dmini-
sirative Code.

The Appellants appealed a decision of the District Bourd regarding a rostricte
driver’s license for thuir daughter anl the school policy related thereto.

[

Findings of TFact

The Hearing Panel finds that [t and the State Beard of Public Ifuscruction hav:- juris-
diction over the parties and subiect matter.

Under the authority of Section 321.194, The Code 1979, o ainor between Lthe ages of
14 and 18 vears of age, upon a shoving of 'necessity,'" may be granted a rescricted
driver's license. Such 2 license entitles the holder to cperate a motor vehicle between
the hours of 7:00 a.m. and 6:00 p.w. for the purpose of attending scheol, or at any
other time when accompanied by a parent licensed to drive. AL the begioning of the
1679~80 school year, the District policy or practice was to have the District Superin-
tendent meet with the student's parents to verify the '"necessity” for a restricted
driver's license. If the situscion indicared a need for a vestricted driver's license,
the Superintendent was authorvized to sign a State Depivtment of Iramsportatrion form
entitled, "Affidavit oi Necessity for School License.” District Supcerintendent Micniel
Book had done so on several occasions,

In mid-October, 1979, Mrs., Hernard Gavin appro iched Mr. Book and asked that he sign
the form attesting to the "necessity" of granting Mrs. Gavin's daughter, Tawarz, a re-
stricted iicense. Mr. Book told Mrs. Gavin that the District Beavd was in the process of
revising its offlcial policies aand that he would prefer te delay his signing of the form




140

until the Boav! completed consideration of the matter of restricred licenses. Mrs.
Gavin acquiese! in his expressed wish.

Ihe next District Board meeting was Wovember 5, 1979. The minutes of the meeting
are not very detailed on the points at issue here, and the record does not adequately
disclose the detailed unfolding of events. Apparently, the District Beard considered
the adoption of a large number of new policies, inc<luding Article VI which was entitled,
"Policies Relating to Students." At the point during the meeting when discussion focused
on Article VI, Mr. Book informed the Board that several patrons and law enforcement
officers had complained to him that some holders of the restricted license were violating
the terms of its issuance. He suggested that Distrvict Policy be amended to require regis-
tration of the vehicles to be driven by students with restricted licenses and that a copy
of the registration be filed with local law enforcement officials. Mrs. Gavin was then
granted an opportunity to address the Board regarding the policy on restricted licenses.
The Board voted to adopt Articles IV, V and VI of the proposed policies. While the Dis-
trict Board minutes do not reflect the exact language of Mr. Book's vecommended language
change or the language of the Policy as adopted by the Board, Section ¥XI of Article VI
of District Pelicy currently reads as follows:

School driver permits will be issued by the Superintendent of Schools upon
gatisfactory evidence of need by the parents of Lhe students making such a
request. A conference with the high school principal must be held with the
student and at least one parent. & form registering the vehicles to be com—
monly used will be completed and copies will be filed with the school dis-
trict and local law enforcement officials.

Prior to the November 5 Board meeting, the Distvict policies were in a deplorable
condition, in the opinion of Superintendent Book. Ihey had not been revised for many

vears, and they were not contained in any one notebook or file. He testified that sub-
sequent to the filing of this appeal, his research disclosed that the most recent s-t
of Board policies avallable was dated 1959 Under the 1959 policies, u new policy rould

not be adopted or an existing policy amended during the meeting at which it was flrst
introduced. Adopting and amending District Board peolicy roequired two rcadings. Mr

Book testified that he did not know if an official change in District Policy had occcurred
subsequent to 1959 and had been misplaced., or if the 1959 Policy was still technically
District Policy. He did state, however, that bhis research of Board wminures indicated
only one reading had been used for about the last 20 censecutive Boavd peolicy adoptions.
{Article X of the current Board Policy requires two readings for the adoption and zuend-
ment of Board Policy.) Whatever the actual Board Policy on adoption of new policy, Mr.
Book and the District Boird acted on the basis that only one reading of Board policy was
required for the adeption of policy. It was explained by Mr. Book at the hsaring, how-
ever, that it was the practice of the District Board to have all policy statements
approved by the Board reviewed by the Board's Attorncy and then later vesubmitted to the
Board, accompanied by the Attorncy's suggestions, for final action.

Dr. Gavin approached Mr. Book later in November, after the November 5 meoting, and
requested that Mr. Book sign an affidavit for issuance of a resirvicted license for his
daughtetr. When Mr. Book explained the District Policy, as gquoted above f{rom Article VI,
Section XXI, Dr. Cavin objected tu the provisicns providing for registration of the
vehicles with the school and with local lsw enforcement ofiicials and rvefused to cemply
with the Policy.  Dr. Gavin requested thuc he be granted a place on the agenda of the
December District Board meeting. '

Dr. Gavin appeared at the December 3 District Board meeting and expressed his
opposition to the Policy in question. The Board teok no official action regarding the
Policy. Dr. Cavin then regquested that he and his legal counsel be placed on the ag.nda
for the next regular Board meeting.
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Dr. & Mrs. Gavin appearad at the January 7, 1980, Districr Board e :fing and onc
again raised objection to its provisions regarding registratrion of vehicles. Ouce agai
the Board took no action upon their specific request .

Ihe Boaxd did, however, take action at the January 7 meeting, with regard to Artic’
IV through X, including Article VI, of the revised Board policies. The minutes of the
January 7, 1980 meating, read in relevant part as follows:

Articles TV through X of the revised Board policies were adopted in their
final form as recommended by school attorney, T. J. Heronimus. femphasis added]

In this particylar instance, the schocl's Attorney did make suggestions regarding
Article VI which were accepted by the Board in irs action of adoption "in their final
form" on January 7, bur no changes were suggested or made in Section XXT of Article VI,

In addition to Section XXT of Article VI, at least one other District Policy re-
flects upon information regarding student records kept by the school and the conditions
under which they may be released. The provisions of Section VII of Articic VI, which
leal with the general policy of release of student records, reads as follows:

Records or files of students will not be released without the
written consent of parents (or in the case of a student who has
reached 18 vears of age, the consent of the student), other than ro
school officialg, including teachers in the school district who have
legitimate educar lon interests, or to officials of other schools in
which the student intends to enroll,

The superintendent will establish appropriare procedures for
granting access to the student's school records, and to classify,
maintain, and release student records.

An employee of the school district will not furnish lists of
names and/or addresses of pupils enrolled in the Wellsburg School
District to any non-school group, organization, or private individual.

The Superintendent of Schools way authorize the release of senior
class rosters to celleges and universities, military organizations,
and local organizations unless the student disapproves of such release.

Pue to the nature of the marrer before it, the Hearing Panel feels that ir is appro -
Priate to take officigl notice, pursuant to Section 174.14, subsection 4, that the
records of the Department of Public Instruction clearly show that the District is a
recipient of funds under various federal programs for which the United States Commissione;
of Education has administrative respousibility and further finds that fairness to the
parties will not be jeopardized by not providing an opportunity to contest rhese facts.

lhe Hearing Panel Further rinds that the District, as & recipient of these federal
funds, is an "educational agency or institution" as defined in 20 U.5.C. §1232g and 45
C.F.R, §99.3, ind as sucl, is subject to the provisions of the Family Educotional Rights
and Privacy Act found at 20 U.5.C. §1232g and regulations promulgated thereunder found
at 45 C.F.R. §99.1, et seq.
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The above c¢ntitled matter was heard on May 6, 1980, before a hearing puanel consist-
ing of Dr. Robert Benton, state superintendent and presiding officer; Mr. Dwight Curlsoen,
director, school transportation and safety education divisien; and Mr. Gavle Obrecht,
director, administration and finance division. Attormey T. J. Heronimis represented the
Wellsburg Community School District (hereinafter District), and Mr. :nd Mrs. Dernaril
Gavin were present and presented the facts and avguments involving their ap.eal. Ihe
hedring was held pursuant to Chapter 290, The Code 1979, and Chapter 670--51, Towa ‘dmini-
sivative Code.

Ihe Appellants appealed a declision oi the District Board regarding a rastricted
driver's license for th-oir daughter anl the school policy related thercio.
i
Findings of Fact

The Hearing Panel finds that it and the State PBoard of Public Inm:cruction have Juris~
diction over tihe parties and subject matter.

Under the authority of Section 321.1%4, The Code 1979, a ainor between the ages of
i4 and 18 vears of age, upon a shouing of "necessity,” mav be granted a vescricted
driver's license.  Such 2 license encitles the holder to operate a motor vehicle between
the hours of 7:00 a.m. and 6:00 p.m. for the purpose of attending school, or at any
other time when accompanied by a parent licensed to drive. At the beginning of the
1979-80 school year, the Distric: policy or practice was to have the District Superin-
tendent meet with the student's parents to verify the ''mecessity" for a restricted
driver's licensz. If the situscion indicated a need for a restricted driver's license,
the Superintendent was authorized to sign a State Department of Transportatioa form
entitled, "Affidavit of Necessity for Scheol License.' District Supevintendent Mionael
Boolk had done so on several occasions.

In mid-Octeber, 1979, Mrs. Hcrnard Gavin approached Mr. Book and asked that he sign
the form attesting to the "necessity" of granting Mrs. Gavion's daughter, lamara, a re-
stricted license. Mr. Beok told ¥Mrs. Gavin that the District Board was in tre process of
revising its official policies and that he would prefer to delay his signing of the form
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until the Boar! completed consideration of the matter of restricted licenses. Mrs.
Gavin acquieset in his expressed wish.

Ihe next District Board meeting was tovember 5, 1979. The minutes of the meeting
are not very detailed on the points at issue here, and the vecord does not adequately
disclose the detailed unfolding of events. Apparently, the District Board considered
the adoption of a large number of mnew pelicies, including Avticle VI which was entitled,
"Policies Relating to Students." At the point during the meeting when discussion focused
on Article VI, Mr. Book informed the Board that several patrons and law enforcement
officers had complained te him that some holders of the restricted license were violating
the terms of its issuance. He suggested that District Policy be amended to require regis-
tration of the vehicles to be driven by students with rvestricted licenses and that a .copy
of the registration be filed with local law enforcement officials. Mrs. Gavin was then
granted an opportunity to address the Board regarding the policy on restricted licenses.
The Board voted to adopt Articles 1V, V and VI of the propesed policies. While the Dis-
trict Board minutes do not reflect the exact language of ¥Mr. Book's vecommended language
change or the language of the Policy as adopted by the Board, Section XXI of Article VI
of District Policy currently reads as follows:

School driver permits will be issued by the Superintendent of Schools upon
gatisfactory evidence of need by the parents of the students making such a
request.. A conference with the high school principal must be held with the
student and at least one parent. A form registering the vehicles to be com-
monly used will be completed and ccpies will be filed with the school dis-
trict and local law enforcement officials.

Prior to the November 5 Board meeting, the District policies were in a deplerable
condition, in the opinion of Superintendent Book. IThey had unot been revised for many

years, and they were nct contained in any one notebock ot file. He testified that sub-
sequent to the filing of this appeal, his research discleosed that the most recent s.C
of Board policles available was dated 1959, Under the 1959 policies, u new policy Zouldl

not be adopted or an existing policy amended duving the meeting at which 1t was first
introduced. Adopting and amending District Board policy requited two readings. My

Book testified that he did not know if an official change in District Policy had occuired
subsequent to 1959 und had been wmisplaced, ov if the 1959 Policy was svill technically
District Policy. He did state, however, that his research of Board minutes indicated
only one reading had been used for about the last 20 consecutive Board policy adoptiions.
{Avticle X of the current Board Policy requires two readings for the adoption and saend-
ment of Board Policy.) Whatever the actuzl Beard Policy on adoption of pew policy, Mr,
Book and the District Bourd acted on the baslis that only one reading of Board policy was
required for the adoption of policy. It was explained by Mr. Book at the hzaring, how-
ever, that it was the practice of the District Board to have all policy statements
approved by the Board reviewed by the Board's Attorney and then later rvesubmitted to the
Board, accompanied by the Attornoey's suggestions, for final action.

Dr. Gavin apprcachod Mr. Book later in November, after the Neovember 5 mecting, and
requested that Mr. Book sign an affidavit for issvance of a restricted license for his
daughter. When Mr. Book ewplained the District Policy, as quoted above from Article VI,
Section XXT, Dr. Gavin objected to the provisiens providing for registration of the
vehicles with the schocl and with lecal lrw enforcement officials and refused to comply
with the Policy. Dr. Cavin requested thuit he be granted a place on the agenda of the
December District Board meeting.

Dr. Gavin appeared at the December 3 District Board meeting and expressed hie
opposition to the Policy in question. The Board took no official action regarding the
Peolicy. Dr. Cuvin then requested that he and bis legal counsel be placed on che agonda
for the next regular Board meeting.
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Dr. & Mrs. Gavin appearad at the sanuary 7, 1980, District Board me >ring and onc
dgain raised objection to {its provisions regarding registration of vehicles. (uce agai

the Board took no action upon their specific request.

The Board did, however, take actrion at the January 7 meeting, with regard to ArticT
IV through X, including Article VI, of the revised Board policies. ‘The minutes of the
January 7, 1980 meeting, read in relevant part as follows:

Articles TV through X of the revised Board policies were adopted in their
final form as recommended by school attormey, T. J. Heronimus, [emphasis added]

In this particular instance, the school's Attorney did make suggestions regarding
Article VI which were accepted by the Board in its action of adoption "in their final
form" on January 7, but no changes were suggested or made in Section XXI of Article VI.

In addition to Section LT of Article VI, at least one other Districr Policy re-
flects upon information regarding student records kept bv the school and the conditions
under which they may be released, The Provisions of Section VIT of Articie VI, which
leal with the generaj policy of release of student records, reads as foliows:

Records or fiies of students will not be released without the
written consent of bparents {or in the case of 4 student who has
reached 18 vears of age, the consent of the student}, other than to
school officials, ineluding teachers in the school district who have
legitimate educar ion interests, or to officials of other schools in
which the student intends to enroll.

Ihe superintendent will establish appropriare procedures for
granting access to the student’'s school records, and to classifv,
maintain, and releuase student records.

An emplovee of the school district will not furnish lists of
names and/or addresses of pupils enrolled in the Wellsburg School
District to any non-school group, orvganization, or private individual,

Ihe Superintendent of Schools nay authorvize the release of senior
class rosters to colleges and universities, military organizations,
and local organizations unless the student disapproves of such release

Pue to the nature of the matter before it, the Hearing Panel feels that it 1s appro-
priate to take official notice, pursuant to Section 174,14, subsection 4, that the
records of the Department of Public Instruction clearly show that the District is a
recipient of funds under various federal programs {or which the United States Commissione:
of Education has administrative responsioility and further Finds that fairness ro the
parties will not he jeopardized by not providing an Opportunity to contest these facts.

IThe Hearing Panel further finds that the District, as a recipicnt of these federal
funds, is an "educational agency or institution" as defined in 20 U.S5.¢C §1232g and 45
C.F.R., §99.3, und as such, is suvbject to the provisions of the Family Educational Rights
and Privacy Act found ar 20 U.5.C. §1232g and regulations promulgated thereurder found
at 45 C.F.R. §99 1, et seq.,
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LI,

Conclusions of Law
The Appellee filed a written "Motion te Dismiss,” which was renewed oraily at the
hearing, on grounds the appeal was not timely filed. 1In c¢rder for jurisdiction to be
vested in the State Board of Public Instruction in appeals under Chapter 290, a '"person
agegrieved by any decision or order of the board of directors of any school corporation
must file an appeal within thirty days after the rendering of such order ov decision."”
In the appeal currently before us, Dr. and Mrs. Gavin desive to have us rule on the wvalid-
ity of the District's current policy regarding restricted driver's licenses generally,
and the refusal of District officials to sign their daughter's Affidvait of Necessity
specifically. We decliine to do the latter and hereby grant the "Motion to Dismiss" to
that portion of the appeal related specifically to District officials’ refusal to sign
the Affidavit. There 1s nothing in the record to indicate that the District Board of
Directors has ever rendered a "decision or order" regarding lamara Gavin's "Affidavit
of Necessity for School License.,"

The issue of jurisdiction yegarding the validity of the District Roard Policy is
not so easily i1esolved. The Gavins filed their appeal on January 28, 1980, Thus, if
they appealed a decisicon of the District Board rendered at the January 7 meeting, the
appeal was timely filed and jurisdiction exists. 1If the decision appealed, however, was
actually made on November 5 and not January 7, the appeal was not filed within thirty
days and jurisdiction does not exist. Whether it is consildered that the District Policy
on November 5 required two readings (November 5 and January 7), under the existing but
“"lost" policy so that the [inal action under Board Policy occurred on January 7, or
whether the action of the Board on January 7 is considered a second separate acticn
reaffirming the previous action of November 5 as modified as a result of the Board
Attorney's suggestions, the result is the same. From eithev analyses, however, we ©Oni~
i lude that the appeal was timely filed and hereby overrule the Appellee's "Motion to
Dismiss' regarding that portion of the appeal dealing with che validits of the District
Policy 1In question. '

The gquestion of validity of the District Policy raised before us by the Gaviusz poscs

a number of issues. The Gavins allege, in part, that the policy excecded ch: authericy
of the District Board, that the policy arbitrarily discriminates against holders of the
restricted driver's permit and that it violates their family's right to privacy. It is

the last peint that concerns us the most and upon which our decision turms.

It should be remembered that the District Policy at issue here has three comporents.
We take no issue with the component which requires that parvents or guardians of students
requesting "Affidavits of Necessity for School License” meet with school officials  This
meeting will allow District officials the opportunity to examine the facts necessary to
make a determination of "necessity" and to make students aware of their respousibilicies.
The second element, that of registration of wvehicles driven by students with restricted
license, does cause us some concern. We are unable to determine any good school-related
reason for such registration. However, because the issue was not given a great deol of
attention at the hearing, it is possible that some redeeming value to suci s requirement
exists, and we are reluctant to invalidate a district policy under such civocumstances.
Ihe third provicion, however, the turning over of the registration lists to law eaforce-
ment authoritites is, we believe, contrarvy to cother District policies regarding release
of student records and the Federal Educational Rights and Privacy Act.

Tn 1974, the Congress of the United States enacted the Family Bducational Righrs and
Privacy Act which, in parvt, greatly restricts the velease of information contained in
"education records” maintained by school districts wvhich receive fedoral funds. "Educa-
tion recovds" is defined, in part, in 20 U.S5.C. §1232g as '"those records, files, docu-




143

ments, and other materials which -- (i) c¢ontain information directly rolated to a student;
aid (11) are maluntained by an edurational zgency or institution or by « person acting for
such agency or institution." Ihus, it appears that registration lists of family venicles

driven to school by students with rvestricred driver's licenses which “re required t- the
District Board Policy are "education records.”

The question, then, arises as to whether registration lists of family vehicles driven
by students with restricted driver's licenses can be turned over to law enforcement
officers pursuant to District Policy without the prior written consent of the student's
parents or guardians. We think the answer is in the negative. In reviewing the statutory
and regulatory provisions for the excepticns to the requirement of prieor wyitten consent,
we do not find any which would be applicable to this situation. Our cenclusion is that
the District receives Federal education funds and, therefore, cannot generally relezse
personally identifiable information, such as the names of students with restvicted driver's
licenses and the registration numbers of the vehicles they drive, without the prior
written consent of the parents. (The regulations do not aliow a school district to
require parents and students to waive their rights. 45 C.F.R. §99.7 )} Because the thirg
component of Section XXI of Article VI conflicts with the Federal statute and regulations,
we must conclude that it is invalid.

We also note that in Section VII of Article VI of the District's policics is a
policy regarding student records. That pelicy generally appears to be in conformity
with the Federal Educational Rights and Privacy Act. Tt thus conflicts with the pro-
vision of Policy Section XXL of Article VI, which rvegquires that copies of registration
documenits kept by the school with names of students with restricted licenses and the
vehicles they drive be turned over to law enforcement authorities. The student record
policy says, in part, that school employees may not furnish lists of student names or
addresses "to any non-school group, organization, or private individual or group.”" Since
law enforcement avthorities fall into cone ov more of the categories of "non-school group,
organization or private individual or group” to whom scheol employees may not release
information, w¢ conclude that the two policies are in irreconcilable conflict.

Beczuse we feel that the above discussion is sufficiently dispositive of the iusue
ef the validity of District Pelicy, Article VI, Section XX1, we do not fecl compelled to
specifically address the other issues raised by the Gavins.

R
Decision

The decision of the Wellsburg Community Schocol District Board eof Directovrs ir this
matter is hereby overruled. Appropriate costs under Chapter 290, if any, are hereby
assigned to the Appellee.

June_ 27, 1980 June 17, 1980
DATE DATE
| ~ ~
A i L Ci;:é; i ‘\t> ,70
Lo gy s - e 7
;)é{:fi%kzjb ///)) L é?%éijéﬁj ______J// 4/{7 fﬁ “Qiﬁ/ ~.
SUSAN M. WILSON, PRESIDENT ! RCEERT D. BENTON, Ed.
STALE BOARD OF PUBLIC TNSTRUCTION STATE SUPERINIENDENTI QOF PUBLIC INSIRUCIION
AND

PRESIDING OIITICER




