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The above ent!tied matter was heard on November 27, 1984, before a hearing
panel consisting of Dr. Robert Benton, state superintendent and presiding
offlcer; Mr. Davld Bechtel, administrative asslstant to the state
superln+endenf; and Dr. Orrin Nearhoof, director, Teacher Education and
Cortlfication Division. The hearing was held pursuant to the lowa Code section
285,12, 1983, and Departmental Ruies, chapter 670--51, lowa Adminisirative
Code. The Newton Community School District (hereinaffer Disfrict) was
represented by Attorney Edgar Bittle. Attorney Brad McCai| represented Terry
Dannen and other parent Appe! | ants, and Aftorney John Phillips represented Area
Education Agency 11 (herelnafter Agency). :

The parent Appellants and the District are both appeal ing a declision of the
Agency Board of Directors regarding transportation In the District. The two
appeals filed by +he Distrlct and the parents have been joined for purposes of
hearing and decision.

1'
Findings of Fact

The Hearlng Panel finds that i+ and +he State Board of Fubllc Instruction
have Jurisdictlon over the parties and subject matter.

The dispute currently before us is of |longstanding duration. In 1982, the
District Board adopted a transportation poltcy change. This change resulted In
students from the Woodland Park area of the community of Newton no | onger belng
eltgible to recelve free school bus fransportation. The change was to become
ef fective at the beglinning of the 1983-84 school year.
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During July of 1983, newly hired District Superintendent Thor Petersen
received a telephone call from Mrs. Terry Dannen. Mrs. Dannen expressed
concern with the new student fransportation pian, and Mr. Petersen agreed to
review her concern.

in August, 1983, Mr. Petersen met with other District administrators to
discuss the new transportation plan. He learned that the new plan was deslgned
to resolve problems previcus!y exlIsting In the District. The previously
existing transportation program had resulted In a wide variation In the amounts
of Instructional time avallable fo students attending the District's seven
el ementary attendance centers and as much as a forty-flive minute discrepancy in
Instructiconal time between transported and nontransported high scheol students.
Modiflication of the exlIsting program was also necessary as a result of the
closing of a junlor high school and the assignment of all nimth grade students
to the hlgh school.

The previous plan generally followed the transportation ent!tlement
provisions of state statutes. Generally, elementary age students were
transported to school if they lived more than two miles from thelr attendance
centers, and secondary students were transported if they |lved more than three
miles from school. As a result of patrons requesting and recelving
discretionary transportation, several exceptlons had been made over the years.
The Woodland Park area of the Hough Elementary School attendance area was one
of the areas of Newton where such exceptions had been granted.

The transportation plan approved for the 1983-84 school year included no
provision for iransporting el ementary students residing In the Woodland Park
area of Newton and at {east one other area of the communlty. However, two
exceptions to the general entitlement [imits were Included In the plan.

In reviewing the concerns of Woodland Park area residents for the safety of
thelr chlldren on the way to and from schoo], District officlials requested and
recelved assistance from the Publ Ic Safety Committee of the city of Newton.

The District and clty Implemented the Committee's recommendations.

At a regular meeting of the District Board on August 15, 1983, patrons of
the District residing in the Woodland Park area were present to protest the
Impl ementation of the proposed transportation program at the start of the
forthcoming schoel year. Superintendent Petersen recommended that the District
implement the new transportation plan on a trial basis through October 16 wilth
a final recommendation to the Board scheduled for October 10. The Board
approved the Superintendent's recommendation, and two Woodland Park area
residents filed an appeal of the decision with the Agency. Considerable review
and reconsideration of the Issue occurred during the next two months, but the
District Board took no action on October 10.

On October 27, the hearing on the transportation appeal was heard by the
Agency Board. In Its decision Issued on October 31, the Agency Board
overturned the District Board declision to implement the new transportation
program Insofar as [T related to the Woodland Park students, and emphasized
that the appeal did not involve an Issue of whether the Woodland Park residents
could be charged for the transportation provided. The basls for the declsion
was a findling That "unusually hazardous and unsafe condi+tions exist along the
routes traveled by Woodland Park elementary students."
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The District restored transportation to the students of the Woodland Park
area but appealed the Agency decision under the authority of Section 285.12,
The appeal was later withdrawn, and District officlals resolved to revise the
then existing transportation policy. A committee of parents, Board members,
and school staff, including teachers, was establ Ished to develop a new
transportation policy.

The Committee and District adminlstrators worked on the devel coment of a
new pollcy until Aprlit, 1984. At that time it was declded that the District
would ask the Department of Publfc Instruction to review the proposed pol icy
and Issue a declaratory rufing regarding Its legal ity.

The request for declaratory rul Ing set out the relevant portions of the
proposed policy in detall. Generally, the proposed pollicy provided that all
el ementary and high school students residing outside the corporate Iimits of
towns located In the District were entitled to free transportation regardless
of their distance from attendance centers, and el ementary students residing
within the corporate limifts of Newton, but residing more than two miles from
thelr attendance center and high school students residing more than three mlles
from thelr attendance centers would be entitied o free school transportation.
Elementary and high schoo! students residing within the corporate |imlts of
Newton, but less than two and three miles respectively from thelr attendance
centers, would not be entitled to free transportation. Parents of students not
entitled To free fransportation under the policy could apply to a
Transportation Review Committee to have transportation provided for a fee. The
Transportation Review Committee was to establish criteria for assessing
el igibtl Ity requirements for students not entitled to free transportation under
the policy, and review parent requests for transportation of students not
otherwise entitled to transportation under the policy. The criteria primartly
Involved pedestrian safety factors.

Under the then proposed pollicy, as outlined In the declaratoy rul ing
request, all elementary students |iving within the corporate |imits of Newton
and less than two miles from thelr designated attendance center would be
provided transportation only upon a showing of need. |In all such cases, a fee
wouid be charged for fransportation.

The spectflic questions raised by the District in the declaratory rul ing
request were whether the disfrict could charge a fee for students who resided
within The corporate |imits of Newton and Inside the two and three mile | imits,
whether the District could provide free transportation to students who [ive
outside the corporate |Imits of communities within the Blstrict even though
they reside within the two and three mile statutory {imits for eligibility for
fransportation, and whether the District could charge a fee to students who
I tved withln the cliy of Newton and within the two or three mile I Imit from an
attendance center where fransportation is provided based upon review of the
Transportation Review Committee.

Declaratory Rul ing #34 responded to the questlons, "generally In the
affirmative." It stated, however, that some Issues regarding application of
the pollcy to specific factual circumstances still remained subject to review
by the Agency should someone flile an appropriate appeal. Two examples of
potential appeal Issues mentlioned in the ruling included declsions of the
Transportation Review Board on safety issues and issues related to requests for
walver of fees.
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After recelving Declaratory Rul ing #34, Superintendent Petersen recommended
that the District Board adopt the proposed transportation policy. The Board
finally approved the pollcy on August 13, 1984. Fees establ Ished for optional
transportation were conslderably lower than that authorized by law. The
District charges $.25 per ride, $.50 per day or about $90.00 per year per
child. Parents were notified how to apply for optional transportation and
reduced transportation fees.

The parent Appellants flled an appeal of the August 13 adoption of the
pol Icy with the Agency Board. There was no specific Issue of refusal fo
transport or refusal to walve a fee involved. After hearlng and del iberation,
the Agency issued Its decision on October 15, 1984. The Agency Board, by vote
of four to three, ruled that the use of corporate |imits In establishing
entitlement was "arbltrary" and contrary to statute and should be deleted from
the policy. By a vote of five to one, wl+h one abstention, the Agency Board
ruted that the District transportation fee was legal. The District filed an
appeal of the former portion of the ruling and the parents flled an appeal of
the latter.

The record very clearly discloses a sincere effort on the part of District
officlals to develop a District transportation policy which was equlitable and
fair in the context of the needs of the District. District offlclals convened
a committee of persons to study the lssues Involved, reviewed exlsting
transportation pollicies In a number of other school districts, sought advice
and counsel from numerous local and state authorl+les, and effectively sought
and recelved input and Information from citizens affected.

We cannot conclude as a matter of fact that the DIstrict Board acted
arbitrartly In enacting the transportation pol lcy at Issue here. We do not
conclude as a matter of fact that there s no reascnable basis for the
util ization of corporate boundaries as a basis for determining entitiement to
school transportation under local board polictes. A clear distinction often
exlsts between corporated and unlncorporated areas wlth regard to a number of
Issues Including police protection and exlstence of sidewalks. See, €.¢.,

section 320.1.

Il
Conclusions of Law

We have before us two Issues regarding the District transportation policy
adopted on August 13, 1984. The Issue ralsed by the District on appeal Is
whether the Agency Board erred In determining that the use of corporate
boundaries for the provision of discretionary school transportation Is
arbitrary and contrary to law, and the Issue ralsed by the parent Appellants is
whether the Agency Board erred in rul ing that students of the Woodland Park
area shouid not be provided free transportation.

While at first glance the Issues involved In this appeal appear to be most
difficult, in fact, they are not. This appeal Is !Imited to an attack of the
District Board policy on Its face. I+ Is not, as some of the parties have
assumed, an atfack upon the application of the policy to any individual
situations. No Issue exists before us of a parent's request for dlscretionary
transportation or a parent's request for walver of discretionary transportation
fees. We have before us only the Issue of the legitimacy of the policy Itself.
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On that very narrow basls, we find that the District transportation poi ley
at Issue here Is valid on its face. We feel that In the absence of Information
contrary to that contalned In Declaratory Rul ing #34, we are constralined to
reafflrm the position contained In +hat ruting. |In effect, there are no legal
prohibltions to the District transportation policy as it Is currently drafted.

Even in the absence of Declaratory Rul ing #34, we are compelled to affirm
the legal 1ty of the policy by the loglc contained therein, The laws of lowa
grant broad discretion to local school boards in the establ ishment of criteria
for discretionary school transportation and the charging of fees for
discretionary fransportation. Sectlon 285.1, subsection 1, reads in relevant
part as follows:

285.1 When entitled to state ald.

1. The board of directors In every school district
shall provide transportation, either dlrectly or by
relmbursement for transportation, for all resident pupils
attending public school, kindergarten through twelfth grade,
except that;

a. Elementary pupils shall be enti+led to
transportation only if they |ive more than +wo miles from
the school designated for attendance.

b. High school puplls shall be entitled to
transportation only if they |ive more than three miles from
the school designated for attendance.

For the purposes of this subsection, high school means a
school which commences with elther grade nine or grade ten,
as determined by the board of directors of the school
district or by the governing authority of the nonpublic
school [n the case of nonpublic schools.

Boards. In thelr discretion i T
for some or all resident puplls attending public school or
pupiis who attend nonpubl ic schools who are not entitled to
transportation.  Boards In thelr dlscretion may collect from
Ihe parent or guardlan of the pupil not more.
rata cost for sych optional transportation, determined as
provided In subsection 12. [emphasis added]

We bel feve that the above quoted language means what I+ says. The District
may provide transportation for "some or all" students not entitled to
transportation by statute. The District has, through the use of corporate
boundaries, determined who the students are who will recejve discretionary free
transportation. While we may have preferred to use other criteria, unllke the
Agency Board, we do not find the use of corporate boundaries so unreasonable as
to be arbifrary and contrary to statute. Previous state transportation
statutes themselves took corporate boundaries Into consideration. See Section
285.1, 1973 Code of lowa. Neither do we find the use of corporate boundaries a
violation of the Equal Protection provisions of the ConstItution.
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What may have occurred In thls appeal Is that Agency Board members may have
confused the meri+s of the Appellants! case with an attack upon the policy
Itseif. Indeed, the Agency Board had previously found on the merlts that tha

it Is possible that the Issue on Its merits will agaln arlse. In +the event
the District Board would refuse discretionary transportation to the patrons of
Woodl and Park under the pol Icy, the patrons could again appeal to the Agency
Board. Unless the facts substantlally change, It |s I lkely that the earller
finding by the Agency Board that the pedestrian route to school was hazardous
would be conslderad and the District would be directed to provide
school transportation for those chlldren. But all that Is specul atlve on ouyr
part, and not directly related to the attack upon the face of the polley as

exilsts before us.

We find the Issue of charging fees for dlscretlonary transportation should
have the same result. Section 285.1 clearily authorlzes the District Board to
charge "not more than the pro rata cost™ for discretlonary transportation, and
Declaratory RulIng #34 affIrmed the valldity of the application of the statute
to the District transportation policy. In the absence of a showlIng on the part
of Individuals Iil-effected by the pollcy on the basis of Indigency or other
good grounds, we are not Inc! ined to overturn that portlon of the District
policy which authorlzes the charging of fees. Thls Is a practice of long
standing. See Dec!aratory Ruiing #6, 1 D.P. 1, Dec. Rui. 14.

In summary, we find that the Agency Board erred In tinding the corporate
IImit aspects of the transportation pol icy arbitrary and contrary to statute,
and we find the Agency Board was correct In not overturning the policy on the
grounds that fees may be charged for discretionary transportation.

.
Declslon

_The decision of the Board of Directors of Area Educatlon Agency 11 [ssued
In this matter on October 15, 1984, |Is afflrmed, In par+, and reversed, In

part.

January 17, 1985 .
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