IOWA STATE DEPARTMENT
OF EDUCATION
(Cite as 12 D.¢.E. Decl. Rul. 49)

In re Adam Doerder, Aaron Forgy,
Tony Kramer, Joshua Aron Dearborn

Lowell E. and Marv A. Dcerder; : DECLARATORY RULING
Michael and Phyllis Forgy; Kirk

D. and Jane D. Kramer; and Jan

McDonald, Petitiloners

This petition for a Declaratory Ruling has heen bhrought on
behalf of yvoung men whoe are enrolled in Iowa high schools who
desire to compete in the sport of diving. In their petition,
petitioners propound eight questions for response. These
individual questions are all aspects of the ultimate issue which
has been rephrased for response ags follows:

Does the Iowa High School Athletic Association have the
authority to eliminate diving as an event in the Boys High
School Swimming Program sponsgored by the Association?

The answer is YES. The following background and analysis
will provide support for this conclusion.

Procedural Background of Petitioners’ Request

The Iowa High School Athletic Association (hereinafter
THSAA} 1s an unincorporated association in charge of boys”
interscholastic athletic events in Iowa. The IHSAA is an
organization registered with the Iowa Department of Education and
subject to Iowa Code §280.13, which provides in part as follows:

The public schools shall not participate in oxr allow
students representing a public school to participate in
any extracurricular interscholastic athletic contest or
competition which is sponsored or administered by an
organization ag defined in this section.

Id. (BEmphasis added.)

The Department’s regulations implementing Iowa Code §280.13
are found at 281--Towa Administrative Code Chapter 36. It is
vitally important to note that neither the statute nor the
Administrative Rules direct the TIHSAA or cther registered
organizations what particular types of athletic contests or
extracurricular contests they must sponsor.

Every public and nonpublic high school in the State of Iowa,
except Kalona, is a member or an associate member of the IHSAA.
Member schools agree to abide by the Constitution and By-Laws of
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the IHSAA, which may be amended by referendum of the members. A
board of control is in charge of the affairs of IHSAA and may
interpret its rules.' The purpose of the Association is "to
promote, develop, direct, protect and regulate amateur
intergcholastic athletic relationships between member schools and
to stimulate fair play, friendly rivalry, and good sportsmanship
among contestants, schools, and communities throughout the
State." See, Constitution and Bvlaws of the IHSAA, Art. IT (1994-
95) .

The IHSAA has for numercus years sponsored and administered
interscholastic boys’ swimming contests and competitilion among 1ts
member schools. Diving has been a scheduled event in those
contests. In June 1993, following extensive research and study,
the IHSAA Board of Control voted to discontinue diving from the
interscholastic swimming program it sponsors when 40 percent
{40%) of the participating swimming schools no longer had a
diving program. In March of 1994, a survey showed that 42% of
the IHSAA member schools having a swimming program did nct intend
to offer diving during the 1994-95 school year. Congistent with
the administrative directive of the Board of Control, Executive
Director Bernie Saggau, notified each member and associate member
school that diving would be eliminated from interscholastic high
gchool swinmming competitions administered or sponsored by the
THSAA.

As a result of the March 24, 1994, notification regarding
the elimination of diving from the swimming competition, all
swimming schools planned their interscholastic swimming
participation in the IHSAA administered and sponsored contests
with the understanding that diving would not be a part of the
1994-95 program. The notification from Bernie Saggau reguested
each of the school administrators to notify their high school
swimming coaches of the elimination of diving. There is no
evidence or indication that any member school made any
preparation for a diving program during the 1594-%5 swim season.
In addition, no member or associate member school appealed the
decision of the Board of Control to eliminate diving from the
swimming competition.?

1This organization and operation of the IHSAA was tacltly recognized and approwved by the Iowa Supreme Court
in Bunger v. Towa High Schoel Athletlce Assoclation, 197 NW2d 555, 537 (Iowa 1972).

2The appeal procedurs is cutlined in the Constitutlon and Bylaws of the IHSAA (1994-95) as follows:

Any member or agsociate member school aggrieved by any ruling or decision of the IHSAA
or its officers or employees may appeal therefrom by directing its supaerintendent of
achools to state the basis of ita obJections in wrltlng together with a request for
oral hearing addressed to tha executive dlrector. ...

Art. V, Congtltution and Bylaws. There is no appeal to the Dlrector of the Department of Educatlon or the state
Board for TH1s type of action. only eligibility declsions can be appealed to the Department of Education. See,
281--IAC 36.17.
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The first swimming competition after the elimination of the
diving event, occurred during the 1994-95 swim season which began
on November 28, 1994. Shortly after the commencement of the swim
season, the Petitioners herein brought an action in Scott County
District Court, seeking a temporary injunction restraining the
THSAZA from terminating or eliminating diving as an event in the
swimming program for member schools during the 1994-95 swimming
season. At the same time, petitioners sought a Declaratory
Judgement from the District Court that the Athletic Association
had no authority to drop the diving event from the swimming
program which it sponsors for high school boys. Representatives
of the IHSAA filed a Motion to Dismiss Petitioners’ action on the
grounds that the Petitioners lacked standing to appeal the Board
of Control’s determination to drop diving as a sponsored activ-
ity. The District Court of Scott County dismissed Petitioners’
action on December 21, 1994. In so doing, the Court stated in
part:

It is, therefore, ORDERED that the Motion to
Dismiss filed by Defendants is granted as the
Plaintiffs lack standing as they are nct the real
parties in issue. ... Furthermore, it appears
that the sports season for diving will end in
approximately two months. It has not been shown
that Plaintiffs sought any relief until recently,
even though the decision of Defendant not to
administer boys’ diving was made about ten months
ago and was widely known, at least by schools and
coaches. No schools have challenged the
Defendant ‘s decision. Even these Plaintiffs have
known of such for several menths. The result is
that the wvarious scheool beards have not kept oz
engaged coaches or done anything else which is
necessary to have boys’ diving as an event for the
current season [referring to the 1924-95 seasoni,
and it 1s not shown that the schools will do so if
Plaintiffs are successful here.

Doerder v. TIHSAZA, Case No. 871%9 (Scott County December 21,
19947} .

On January 18, 1995, Petitioners filed a Petition for
Declaratory Ruling with the Iowa Department of Education. A
meeting was held between the parties on January 25, 1995, as
provided for by 28l--Towa Administrative Code 3.4. In their
request for a ruling, Petitioners contend that the THSAA Board of
Control’s action in February 1994

arbitrarily eliminated diving ag an event in the
boys’ swimming program for member high schools.
The regulation had the effect of removing diving
as an event in all interscholastic swimming
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competitions between member schools in district,
conference and state tournaments within the State
of Iowa. ... This discretionary regulation
adopted by the IHSAA exceeded the administrative/
ministerial nature of the rules it is authorized
to prescribe and implement pursuant to Iowa Code
and the Iowa School Rules, and Iowa Law.

{Petition for Declaratory Ruling, paragraphs 15 and 16.)
In contrast, the IHSAA argues that :

Regisgtered organizationgs as contempliated by the
legislature in Code §280.13 have the specialized
expertlse to administer extracurricular inter-
scholastic athletic competitions and contests, and
make the sort of decisions of which [Petitioners]
are complaining.

{IHSAA Brief in Resistance to Application for Temporary
Injunction, filed in Scott County District Court, p. 9.)

Legal and Higtorical Background of the IHSAA

The Towa High Scheool Athletic Association was formed at a
meeting of superintendents and principals on December 28, 1904.
The Association had its origin in the Iowa High School
Principals’ Club which had drafted a series of rules and
regulations "for the general and definite control of high school
athletics throughout the State." Constitution and Bylawg of the
IHSAZA (1994-95) at p. 75. Minutes of the Board of Contrel
meatings have been kept since that time.

The first and only challenge to the IHSAA's authority as a
governing organization occurred 68 vears later in the case of
Bunger v. IHSAA, 197 Nw2d 555 (Iowa 1972). Bunger involved the
validity of a good conduct rule which had been proposed by the
IHSAA and adopted by its individual member schools. The rule in
guestion rendered bovs ineligible to participate in inter-
scholastic athletics if found guilty of violating "the Beer
Rule."?

The Towa Supreme Court invalidated the IHSAA’s good conduct
rules because it found the Association lacked the necessary rule-
making authority to promulgate such rules. The authority to
provide for the "educational interests of the State is confided
in the general assembly." Iowa Const., Art. IX, §15. Bunger at

30ther tvpes of behavior were subject to discipline and sanctions but Bunger’s speclific challenge was to
the so-called Bear Rule. This rule renderad a boy ineligible for various lengths of time if "found guilry of
posgession, consumption or transportation of alcoholic bheverages or dangerous drugs. ..."
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559. The Court recognized the power of the legislature to
delegate rulemaking authority to local school boards and the
State Board of Education in order to "allow the board to make

rules for its government and that of the ... pupils ... and
require the performance of duties ... imposed by law and the
rules." Id. The problem is, as the Court pointed out, that "a

delegated power may not be further delegated by the person to
whom such power is delegated, and that in all cases of delegated
authority, where personal trust or confidence is reposed in the
agent and especially where the exercise and application of the
power is made subject to his judgement or discretion, the
authority is purely personal and cannot be delegated to another
unless there 1is a special power of substitution either expressed
or necessarily implied." Bunger at 560 (citing to 2 Am. Jur.z2d
Administrative Law, §222 at 52.

Petitioners contend that the Board of Control’‘s elimination
of diving as an event in the swimming competition constituted the
exercise of judgement and discretion reserved only for the State
Board of Education’s rulemaking authority. They analyze the
elimination of diving as a sponsored activity to the IHSAA’S
decision to promulgate the "Beer Rule® that was challenged in the
Bunger case. Petitioners contend that "[t]he elimination of
diving as an event in boys’ swimming competition is tantamount to
the formulation of a discretionary rule altering the events of
the sport, the scoring of the sport, and affecting eligibility."*
(Petition at par. 19.} Petitioners do concede, however, that the
IHSAA is authorized, pursuant to the Administrative Rules
promulgated by the State Board, to perform specific ministerial
and administrative tasks which include:

[D]etermining the length of training periods in
competition seasons for various sports;
determining the number and tvpe of state
tournaments for various sgports; schedule and
conduct tournaments; and provide a final authority
for determining the tournament eligibility for
participants.

{Petition at par. 13.)

Nevertheless, Petitioners contend that the decision about
whether or not to sponsor a given event or sport is beyond the
authority of the IHSAA.

Conclusion

Petitioners’ restrictive categorization of the function of
the THSAA would cripple high school athleticg. The performance
of the "specific ministerial and administrative tasks® which
Petitioners concede the IHSAA ig authorized to perform, all
involve the exercise of some discretion and judgement on the part
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of the Board of Control. The decision about whether or not to
spongor a specific sport or event within that sport does not
differ gignificantly from the types of decisions just described.
Even if there does not appear to be a clear case for deriving the
authority to eliminate diving from the administrative rules, the
Asgociation’s ability to do so could be derived from Iowa Code
§280 .13 which provides such authority by implication:

A public school shall not participate in or allow
students representing a public school to
participate in any extracurricular interscholastic
athletic contest or competition which is sponsored
or adminigtered by an organization. ..

Id. (Emphasis added.) By implication, therefore, the THSAA, as
an organization defined and meeting all of the criteria described
by Iowa Code §280.13, has the ability to decide what to sponsor
or, by implication, what not to sponsor, in interscholastic
competitions.

Further support for this authority is evidenced by the
history of the Association’s practice in this regard. On at
least seven occasions since the decisgion was rendered in .the
Bunger c¢ase, the IHSAA has acted to either sponsor or de-sanction
a specific event or sport:

June 1972 The Board of Control decided to
terminate the State Indoor Track meets,
the State Spring Baseball tournament,
and the State Pentathlon meets.

June 1974 The Board of Control decided to eliminate the
State one-mile team race and to have a two-
day State Golf Tournament.

June 1976 The Board of Contrcl voted to discontinue
sponsorship of the State Gymnastics Meet
after the 1976-1977 school year.

June 1983 The Board of Control eliminated the
sanctioning of the Pole Vault Event at the
7th/8th grade level at of the end of the
1982-83 school year.

October 1985 The Board of Control decided to no longer
sponsor a State Series cof Tournaments for
Fall Baseball.

October 1987 The Board of Control voted to change the
boys’ Cross-Country run distance from 2 miles
to 5,000 meters.
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December 1992 The Board of Control officially sanctioned
soccer starting with the 1993-94 school vear.

Constitution and Bylaws of the IHSAA (1994-95) pp. 75-91.

The Board of Control of the IHSAA ig the body most
knowledgeable about which sports should be sanctioned and
sponsored by the Association. That nine-member body is comprised
of coaches, athletic directors, principals and superintendents
who are the people most knowledgeable about the successful
administration of interscholastic athletics. Certainly the State
Board of Education cannot be expected to determine the types of
sports and sporting events which are sponsored by the Athletic
Association. That is why the State Board and the Athletic
Association entered into a 28E Agreement by which the day-to-day
operation, scheduling and administration of the sports
programs were delegated to the Board of Control of the Iowa High
School Athletic Agsociation. The State Board saw fit to defer to
the expertise of this body in making these decisions when that
28E Agreement was executed over 24 yvears ago; there appears to be
no valid reason to disturb that relationship now.

There appears to be no reason to conclude that the Board of
Control of the IHSAA lacks the authority to notify its members
that diving would no longer be an event in sponsored swimming
competitions effective during the 189%4-95 school year.

Very truly vours,

Ted Stilwill
Acting Director
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