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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA.

25 D.o.E. App. Dec. 88

Waukee Community School District |
and Heartland Area Education Agency, Case No. 4:07-cv-00278-REL-CFB
Plaintiffs,

Vs.
: ORDER
Douglas & Eva L., individually and

by and on behalf of Isabel L., a child,

Defendants.

THE COURT HAS BEFORE IT Waukee Community School District’s and Heartland
Area Education Agency’s (the “Appellants”) complaint pursuant to the Individuals with
Disabilities Education Act (the “IDEA”), 20 U.S.C. § 1415())(2)(A). The Appellants seek a
declaration from this Cou’rt that they offered Isabel L. a free appropriate public education
(“FAPE™) in the least restrictive environment, with behavioral interventions and supports in
accordance with the TDEA and the special education laws of Jowa.! In their response to the
Appellants’ complaint, Douglas & Eva L. (“the Parents”) seek a ruling sustaining the opinion of
the Administrative Law Judge that the Appellants did not educate Isabel in the least restrictive
environment and that the Appellants implemented behavioral interventions with Isabel that were

inconsistent with the IDEA and Jowa law.? The Parents further seck an award of attorneys’ fees

1 The Appellants also request that, pursuant to 28 U.S.C. §§2201 and 2202, they be

declared prevailing parties under the IDEA, and that they be awarded costs and disbursements in
this action. '

"2 Although not styled as such, the Court views both parties as effectively submitting

cross-motions for judgment on the administrative record.
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pursuant to the provisions of 20 U.S.C. § 1415, as the prevailing party in the proceedings below.

The issues.have been extensively briefed and are considered fully submitted.

L PROCEDURAL BACKGROUND

’_I‘he Parents filed a Request for Due Process Hearing with the Towa Department of
Education pursuant to 20 U.S.C. §§1415(b)(6), 1415(b)(T}A) anﬂ 1415(f) on August 21, 2006,
alleging that Isabel had not been educated in the Jeast restrictive environment, and that the
Appellants implemented behavioral interventions with Isabel that were inconsistent with the
IDEA and Iowa law. A hearing was held before an administrative law judge appointed by the |
Towa Department of Education over several days during the months of November and December
of 2006 and Januar.y- of 2007. The ALT issued a ruling on March 29, 2007 in favor of the Parentsw
on both issues.

The Appellants filed the present complaint with this Court on June 6, 2007, pursuant to
20 U.S.C. § 14153} 2)(A). They argue thaf the ALJ erred as a matter of law in finding: (1) that
Isabel was not educated in the leaﬁt restrictive environment; and (2} that the Appellants

implemented behavioral interventions that were inconsistent with the IDEA. and Iowa law.

1I. FACTUAL BACKGROUND

Isabel L. was born on July 31, 1996. She was diagnosed with mild mental retardation at
a young age, while also exhibiting some characteristics of autism. She has experienced
behavioral difficulties since an early age, including aggressive and violent outbursts. In 2005

she was diagnosed with PDD-NOS (“Pervasive Developmental Disorder - Not Otherwise
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Specified”), which is a condition in which some, but not all, features of autism or another

explicitly identified Pervasive Developmental Disorder are identified. Her IQ has been assessed
to be between 50 and 60. |

Isabel was educated at Buffalo Ridge Elementary in Castle Rock, Colorado for the 2002-
2003 and 2003-2004 schoo! years. She was identified as a student with multiple disabilities and
cognitive impairment. Isabel’s academic development was reported_ as very d-eIayed and her
communication skills were significantly below average for her age group. Her Individualized
Education Plan (“IEP™), developed on May 5, 2004, identified several behavioral concerns
_ including problems with aggression and coping with social demands. During her time at Buffalo

Ridge, Isabel was integrated into the general education classroom in excess of 60% of her day,

| with direct insﬁuction being provided to her in the special education setting for an hour or two
* per day.” While in the general education setting, Isabel worked with a one-on-one aide on tasks
which were modified from the general education curriculum. The record shows that Isabel made
academic progress during her time in Colorado.

Isabel and her family moved into the Waukee Community School District in the summer
of 2004, Isabel was scheduled to repeat the second grade at the request of the Parents. Based on
a review of Isabel’s records from Colorado, the Appellants decided to place Isabel in a functional

skills classroom in the Waukee School District. During their initial meetings, the Appellants told

3 The parties dispute the exact amount of time spent in the general education setting.

Isabel’s IEP from 5/5/04 indicates that time spent in the “General Classroom with Support” was
“>60%.” Rec. at 3067. This is consistent with the testimony of Isabel’s teacher from Colorado,
who recounted that, during the course of a seven-hour school day, Isabel was in the general
education classroom “for all other hours except for the half-hour in the moring with me and the
hour in the afternoon with me.” Hearing Tr. at 78.

3
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Isabel’s parents that the typical integration for children in the functional skills classroom would

include “activities that we felt they counld participate actively in with their general education
peers.” Hearing Tr. at 125 54 For Isabel, this included the morning routine (Daily Oral
Language and Daily Oral Maf:h), a science-discovery class, “specialé” including art, music, and
physical education, library time, lunch, recess, and field trips and parties. After one week in the
district, Isabel was transferred fo a more advanced functional skills classroom for students with
higher academic skills.

An interim TEP was developed for Isabel on September 15, 2004, pending the results of a
fu}l and individual evaluation of eligibility. Although there was some concerm about Isabel’s
behavioral needs at the time, a behavioral support plan was not developed due to Isabel’s success
at the school up to that point. However, a number of the behavioral accommodations from
Isabel’s Colorado IEP were included in the interim IEP. Under the interim IEP, Is;abel was to be
removed from the general education .setting approximately 61% of her day, including for the
receipt of all of her instruction in reading, writing, and arithmetic. The reason given for this
interim placement decision was that “Isabel is significantly below instructional level according
to second grade standards and benchmarks. She needs small group instruction in all academic |
areas, behavior, communication, and fine motor skills fo make adequate progress.” Rec. at 84.

Isabel’s behavioral problems began to increase within a few weeks of the start of school,

with the data and anecdotal evidence showing an increase in aggressive and non-compliant

4 Citations to the transcript from the administrative hearing appear as “IHearing Tr. at

___,” and citations t6 the accompanying record appear as “Rec. at .? Citations to the ALJ’s
decision appear as “Dec. at e
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behavior.® A functional behavioral assessment (FBA) was conducted in late October and early

November of 2004.° The School District was exploring possible functions’ for Isabel’s two areas
of problem behavior — non-compliance with adult demands and aggression with peers. It was
determined that Isabel’s non-compliance was maintained by an escape function, and her
aggressive behavior was maintained by an attention-secking function. Rec. at 157.

A fuﬁ and individual evaluation of eligibility was reported on November 8, 2004. In
addition to identifying Isabel’s social and behavioral problems, the evaluation reported that
Ysabel was significantly behind her 2* grade peers in all academic areas. Specifically, Isabel
was functioning below the 1% percentile in comparison to her peers in reading, math and writing.
Id. at 133-136. The evaluation stated that “Isabel needs small group or one-on-one instruction
with repeated practice in all academic areas to be able to learn and retain academic skills.” Id. at
138. In the area of behavior, the evaluation found that “Isabel’s progress in the area of behavior
is significantly slower than peers even with special education istructional .suppt)rts in place.
Isabel is functioning at a pre-kindergarten to kindergarten level in her ability to interact with
peers, follow teacher dire;:fions, and complete academic tasks independently.” /d. at 133.

A new IEP was implemented for Isabel on November 22, 2004 (the “2004 IEP”).

5 n addition to many documented instances of non-compliance, the record shows that

Isabel frequently used aggressive behavior towards her peers and staff, including inappropriate
touching and hitting.

6. A FBA involves defining a target behavior(s), observing the student and gathering
information from those working with the student, and “developing a hypothesis about the
potential function of, and effects of context on, the target behavior, and verifying the hypothesis
through the manipulation of environmenta} variables.” Dec. at 43, n.2.

7 The “function” of a behavior is “the purpose or motivation for the student engaging
in the problem behavior.” Dec. at 43, n.2.
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Included as a part of the 2004 IEP was a behavioral support plan (the “2004 BSP”). This plan

included a wide variety of different strategies to be implemented with Isabel, and alternative
skills to be taught to help manage her significant behavioral needs. Sée 1d. 8t 179-81. Ofthe
many different behavioral strategies cdntained in the pian, two are at issue in this case: (1) the
use of a sensory break “to calm her down when Isabel becomes non-compliant or will not keep
her hands to herself:” and (2) the use of “hand-over-hand® if Isabel refuses to complete a task or
demand and a break activity does not change her behavior.” Id. at 157-58. Under the 2004 IEP,
Isabel was to be removed from the general education setting approximately 71% of her day,
including the receipt of all of her instruction in reading, writing, and arithmetic. This placement
decision was based on the results from the full and individual evaluéition of eligibility conducted
several weeks prior, and the Appellants’ assessment that Isabel would not be ﬁble to
actively participate with her general education peers in the areas of core academic instruction.
Isabel continued to have significant behavioral problems in November and De.ccmber of
2004. The record shows that Isabel missed some of her time in the general education classroom
during this time due to behavioral problems in the special education setting. Isabel was
transferred to a new program and classroom for students with behavioral concerns that needed a
more structured environment, a change the Appellants deemed necessary in order to get Isabel’s
behavior under control. The record shows that hand-over-hand interventions were used several
times in December 2004 through early February 2005, with significant physical restraint being

used to effectvate the intervention on December 15,2004. Sensory breaks were frequently

¢ A hand-over-hand intervention “is a type of physical prompt generally used to initiate

and teach a behavior. The prompt hierarchy involves verbal prompts, visual prompts,
demonstration or modeling prompts, and physical guidance.” Dec. at 44, n.5.

6
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offered to Isabel in an attempt to deal with her non-compliance. Isabel’s behavioral problems

began to improve in early 2005, and there is no indjcation that they presented any significant
problems for the remainder of the 2004-2005 school year. Although Isabel did not meet the
academic goals set out for her in the 2004 IEP, the record shows that she made academic
progress during the 2004-2005 school year. See id. 700-02.

The 2005-2006 school year was more difficult almost from the start. The record shows
that Isabel’s behavioral problems began to increase while she was at home during the summer.
She began to have significant behavioral problems shortly after the schoo! year began in the fall
of 2005, which impacted her ability to receive an appropriate education. The use of hand-over-
hand intervention was becoming more frequent, and regularly escalated into the use of restraint
in response to Isabel’s non-compliant behavior. There were multiple uses of hand-over-hand
intervention coupled with physical restraint from September 20 through October 7, 2005. After
a brief improvement in Isabel’s behavior, the record. again shows the frequent use of hand-over-
hand interventioné coupled with restraint, at times for significant periods of time, during
November and early December of 2005. Isabel’s mother observed portions of several of the
interventions. Isabel’s teachers were aware of and coﬁcemed aboﬁt the evolution of the hand-
over-hand intervention into the frequent use of restraint, and had begun discussing different ways
to address Isabel’s behavioral concerns.

Isabel’s TEP team met again on November 18, 2005 to present a new IEP (the “2005
IEP”). The integration schedule called for in the 2005 IEP was largely the same as before,
although her time away from the general education setting was reduced from 71% to 55% of her

. day, again with all of her instruction in reading, writing, and arithmetic taking place in the
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special education setting.” The new behavioral support plan proposed at the meeting continued

to implement the use of breaks in response to Isabel’s non-compliance, with some modifications
to the activities being used, and modifications to some of the other antecedent strategies to be
" utilized. The significant change in the proposed 2005 BSP was the removal of the hand-over-
hand intervention, and the addition of a “time-out” procedure.'®

The time-out procedure set forth two situations where a time-out would be used with
Isabel. First, when she was being non-compliant, Isabel would be given a choice between
working or taking a break. She would be given three “prompts” to choose. If she did not
choose, she would be given a time-out. Second, any aggressive acts would result in a time-out.
Once in time-out, Isabel would be prompted once per minute and told she needs to sit in body
basics for five minutes.!! After meeting thislrequirement, Isabel would be required to complete
an arbitrary compliance task — i.e. pulling apart socks —to show that she was ready to work. At
that point, the time-out would end. See Rec. at 712f—712g. The proposed plan a!so' called for
Isabel to be instructed in a 1:1 setting away from other students “until she is able to work
through each portion of the day without escalating for 5 consecutive days (3 consecutive days for

specials).” Rec. 712f-712g. In addition, when Isabel was in a setting with other students and

9 -The basis for this decision was that “Isabeél requires 1:1 or small group instruction in
all areas in order to learn and maintain skills. She requires frequent reinforcement for
completing work tasks and a quiet break area available to her when she is frustrated. These are
not available in the general education setting.” Rec. at 699.

10 Timeout is an intervention based on behavioral theory requiring removal of the child
from opportunity for reinforcement for a specific period of time following the occurrence of
inappropriate behavior. Dec. at 45, n.9.

1 Requiring a child to complete a task is known as “contingent release.” Contingent
release is used with timeout to assure that the child understands that appropriate behavior is
required prior to release. Dec. at 45, n.10. -
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escalates she would be returned to the 1:1 setting to start the process over again. Id.

Isabel’s parents were concerned with several aspects of the proposed BSP, and requested
that none of the; proposed changes be implemented. Another IEP team meeting was held on
December 2, 2005, at which time the final draft of the 2005 BSP was presented. ‘The final draft
reduced Isabel’s time in the 1:1 setting to one day, and began the program with her attendance in
all of her scheduled time in the general education setting. If she experienced behavioral
problems in any of her general education activities, she would be removed from that period for
only the next day “to practice appropriate behaviors.” Rec. at 754. The Parents agreed to the
2005 IEP presented at the December 2, 2005 TEP meeting.

The record reflects that the Parents were concerned with how the time-out plan may be -
implemented. The Appellants presented the Parents with a form entitled “Using Timeout in an
Effective and Ethical Manner,” which the Parents signed on November 18, 2005. See Rec. at
3745. This form states that the “length of a timeout is generally one minute per year of age of
the child.” Jd A letter dated November 20, 2005 from the Parents to Principal Deb Snider states
that they “agreed only to the use of time-outs for Isabe} for an age-appropriate duration.” Rec. at
723 (emphasis in original); see also Hearing Tr. at 244-45.

The time-out intervention began to be implemented on December 7, 2005, and was used

almost every day through December 21, 2005, Isabel’s last day attending school in the district.

12 The letter further states:

Given that [Isabel’s] functional level is somewhere near to S or 6 years old, a time-out
period of 5 to 6 minutes would be appropriate. If you interpreted our signature as
meaning anything broader than that . . . this letter hereby revokes [our] earlier approval.

Rec. at 723.
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On December 7, 2003, Isabel was given a time-out for non-compliance lasting approximately };age 7

Y, hours.”® Isabel was prompted every minute, but was unable to sit in body basics for the
required five minutes. Aftef observing the December 7, 2005 time-out, the Appellants reduced
the time required in body basics to one minute. On December 12, 2005, Isabel was given a
time-out in response to non—qompliance which lasted 2 hours and 10 minutes. On December 13,
2005 Isabel was placed in multiple time-outs in response to non-compliance for a total of 5 hours
and 10 minutes. On December 1.4, 2005 Isabel was placed in multiple time-outs in response to
peer aggression and non-compliance for a total of 1 hour and 16 minutes. On December 15,
2005, Isabel was given multiple time-outs in response to repeated peer aggression and non-

| compliance totaling 2 hours and 49 minutes. On December 16, 2005, Isabel was given a time-
out in response to peer aggression which lasted 17 minutes. On December 19, 2005, Isabel was
placed in multiple time-outs for a total of 1 hour and 17 minutes in response to aggression and
non-compliance. On December 20, 2005, _Isabel received multiple time-outs for aggression and
non-compliance for a total of 50 minutes. On December 21, 2005, her last day in school, Isabel
was placed in multiple time-outs ‘for a total of 1 hour and 30 minutes in response to peer
aggression and non-compliance.

Isabel’s parents withheld her from refurning to school following the winter break. The

parties continued to have discussions in late December and January of 2006. On January 24,
2006 the Parents requested a Préappeal Conference with the lowa Department of Education and

requested support in establishing a home program until the issues were resolved. Isabel never

returned to school in the district.

13 This timeout was videotaped, and a copy of the tape is in the record.

10



Case 4:07-cv-00278-REL-CFB  Document 14 Filed 08/07/2008  Page 11 of 31

In Re; Isabel L.

Pace 98
Il  STANDARD OF REVIEW age 9

Under the IDEA, a party may seek review of an administrative decision by bringing an -
action in federal district court. 20 U.S.C. § 1415(1)(2)(A). The IDEA requires that the Court
“(1) shall receive the records of the administrative proceedings; (ii) shall hear additional evidence
at the r;:quest of a party; and (iii) basing its decision on the preponderance of the evidence, shall
grant suéh relief as the court determines is appropriate.”™* Jd. at § 1415()(2)(c). “When
reviewing a school district’s compliance with the IDEA’s requirements after an administrative
hearing, the district court .should make an ‘independent decision,” based on a preponderance of
the evidence, whether the IDEA was violated.” Pachl v. Seagren, 453 F.3d 1064, 1068 (8™ Cir.
2006) (internal quotatidn omitted). While the Court must make an “independent decision,” 'its
review is not complete de novo, as “[tlhe court must nonetheless give ‘due weight’ to the
administrative proceedings and should not ‘substitute [its] own notions of sound educational
policy for those of the school authorities” which it is reviewing.” Id. (internal‘ quotations

omitted). “Because judges are not trained educators, judicial review under the IDEA is limited.”

Id.

% Neither party has requested that this Court hear additional evidence. The parties

have presented a record of over 7000 pages to this Court, including the transcripts from the
administrative hedring and accompanying exhibits and records. The Parents initially requested

‘oral argument, however, upon consultation with the parties, it was agreed that oral argument was
not necessary.

11



Case 4:07-cv-00278-REL-CFB  Document 14  Filed 08/07/2008 Page 12 of 31

In Re: Isabel L.

Page 99
IV.  APPLICABLE LAW AND DISCUSSION :

A. Least Restrictive Environment (LRE)

The first issue on appeal is whether the Appellants failed to educate Isabt;:l in the “least
restrictive environment” in violation of 20 U.S.C. § 1412(a)(5)(A) and Iowa Administrative
Rules of Special Education § 281-41.3(5) (superceded Nov. 14, 2007). The Parents maintain
that the Appellants gave insufficient consideration to supplemental aids and services to support
Isabel’s greater inclusion into the general education setting, and that Isabel was fully capable of
benefitting from greater integration into the general education setting. The Appellants argue that
Isabel was integrated into the general education setting to the extent that was appropriate given
her academie, social, and behavioral needs, and that the Parents have not met their burden to
show that Isabel’s placement was not appropriate.

1. Governing Law

The IDEA requires that disabled children be educated with non-disabled children “to the
maximum extent appropriate,” or in other words, in the least restrictive env-ironment. See 20
U.S.C. § 1412(a)(5). The underlying purpose of the LRE requirement is to ensure that the
“removal of children with disabilities from the regular educational environment occurs only
when the nature or severity of the disability of a child is such that education in regular classes

with the use of supplementary aids and services cannot be achieved satisfactorily.” Id.

i

15 The language of the Jowa Rules is virtually identical:

Each agency shall ensure that, to the maximum extent appropriate, children requiring
special education are educated with individuals who do not require special education and
that special classes, separate schooling or removal of children requiring special education
from the general education environment occurs only if the nature or severity of the
individual's disability is such that education in regular classes with the use of
supplementary aids and services cannot be achieved satisfactorily . . .

12
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The IDEA “creates a preference for mainstream education, and a disabled student shogl%ge 10_0
be separated from her peers only if the services that make segregated placement superior cannot
‘be feasibly provided in a non-segregated setting.”” Pachl, 453 F.3d at 1067 (quoting Roncker v.
Walter, 700 F.2d 1058, 1063 (6th Cir.1983)). “The proper inquiry is whether a proposed
placement is appropriate under the Act.” Roncker, 700 F.2d at 1063. “In a case where [removal
from general education] is considered superior, the court should determine whether the services
which make that placement superior could be feasibly provided in a non-segregated setting. If
they can, the placement in [the sggregated setting] would bé inappropriate un_der the Acf.” Id.
Deference is due fo the placcxﬁent decisions of JEP teams, provided that (1) the student receives
an educational benefit; and (2) the student is educated with her non—disabled peers to the
maximum extent appropriate. Gill v, Columbia 93 Sch. Dist., 217 F.3d 1027, 1038 (8" Cir.
2000).

Central to the IDEA’s “least restrictive environment” mandate is the requirement that
prior to removing a disabled student from the general education setting, a school district must
give consideration to “whether education in the regular classroom, with the use of supplementary
aids and services, can be achieved satisfactorily.” Daniel R.R. v. State Board of Education, 874
F.2d 1036, 1048 (5® Cir. 1989). “If the school has given no serious consideration to including
the child in a regular class with such supplementary aids and services and to modifying the
regular curriculum to accommodate the child, then it has most likely violated the Act’s
mainstreaming directive.” Qberti v. Board of Educ. of Borough of Clementon Sch. Dist., 995

F.2d 1204, 1216 (3 Cir. 1993).

Towa Rules § 281-41.3(5) (superceded Nov. 14, 2007)

13
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There is no dispute in the present case that Isabel was unable to perform academic work
at the same level as her peers, and that full integration into the general education setting would
not have been an appropriate placement.’® However, the record supports the ALYs finding tﬁat
the Appellants relied on a standard of inclusion that was baéed on Isabel’s ability to perform “on
par” with her peers, and that insufficient consideration was given to ways in which the
specialized instruction Isabel required could be provided in the general education setting.

Isabel’s level of integration into the general education setting was determined primarily
based on the Appellants’ asseésment of her “ability to actively participate with general education
peers.” Appellants’ Br. at 21; see also Hearing Tr. at 1255-56. Testimony shows that the
Appellants did not consider a disabled student’s time in the general education setting to be
“integration” unless that student could work on the same activities as his or her non-disabled ‘
peers. Hearing Tr. at 1353. Based on the assessment data, the Appellants determined that
Isabel’s academic discrepancy with her second grade peers was so great that she would not be
able to meet this standard of “active participation” or “integration” in the general education
setting, and accordingly, proposed that her academic instruction take place in the special
education setting to allow her to receive one-on-one instruction and small group igstruction ata
level which the Appellants felt Isabel could actively participate.

Isabel’s teachers determined that “placing [fsabel] in a general education room to work in

isolation on parallel activities that would be significantly different from the activities of the rest

1§ The Parents have never requested full integration, and acknowledge that Isabel was

in need of special services which would need to take place outside of the general educational
setting. ‘

14
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of the class” would not have been an appropriate placement decision. Appellants’ Br. at 24; lgéige 10

Hearing Tr. at 949-50, 1095-96, 1351-53. The Appellants list a number of benefits the special

“education setting provided to address Isabe}’s needs in ways which were not available in the
general education setting, particularly the opportunity td provide one-on-one and small group
instruction at a level which Isabel could understand. Appellants’ Br. at 24-25. The opinions of
Isabel’s educators are entitled to due weight. See Pachl, 453 F.3d at 1069 (“With so many
educators agreeing that the amount of mainstream time proposed in Sarah’s IEP was adequate
and appropriate, we find no error in the conclusion of the district court, giving due weight to the
views of the School District on matters of sound educational policy, that the IEP provided the
least restrictive environment for Sarah’s education within the meaning of the IDEA.”).

Once the Appellants determined that Isabel would not be able to “actively participate” in
the general education setting, however, the record does not show that any consideration was
given to what supplementary aids and services could have been provided to allow Isabel to

~ receive some of hér core academic instruction in the general education setting. The fact that a
student is significantly behind her peers does not relieve a school district of its burden to
consider ways to allow that student to be included in the general educational setting to the
maximum extent appropriate. See Daniel R.R., 874 F.2d at 1047 (“If the child’s individual needs
make ‘mainstreaming appropriaie, we cannot deny the child access to regular educatioﬁ stimply
because his educational achievement lags behind that of his classmates.”). By relying on a
standard of “active participatidn,” while failing to first consider what could be done to allow

Isabel to be included in the general education setting, the Appellants effectively relied on an “on

15
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par” standard of integration, which is prohibited under the IDEA.™" See id. (“[Wle cannot :

predicate access to regular education on a child’s ability to perform on par with nonhandicapped
children.”).

The Court recognizes that the failure to consider supplemental aids and services which
“may” have made a more inclusive placement possible does not necessarily resuilt in a
conclusion that Isabel’s placement was not appropriate. The Appellants argue that the Parents
did not present testunony, expert or otherwise, to demonstrate that Isabel’s placement was not
appropriate given her needs, or that other supplementary aids or services would have allowed for
greater integration while still providing a satisfactory education, nor did the ALJ find that a more
inclusive placement would have been appropriate. However, Isabel’s successful placement in
Colorado (>60% of her day in the general education setting) strongly suggests that a more
inclusive placement was both possible and appropriate for Isabel in Waukee. Under such
circumstances, the Court agrees with the ALJ that the reliance on Isabel’s inability to “actively
participate” with her non-disabled peers'to determine her level of integration without first
considering how the special services Isabel required could be provided in the general education
setting was a violation of the LRE mandate of the IDEA and the Jowa Rules.

B. Failure to Provide Isabel with FAPE ‘

The second issuc on appeal is whether the Appellants failed to provide Isabel with a free
appropriate public education (“FAPE”) in violation of the IDEA and the lowa Rules. The

Parents maintain that the Appellants implemented behavioral interventions that were inconsistent

17 Applying a standard of integration where a disabled student must be able to work at

or near the level of her non-disabled peers would likely remove most disabled students from all
but the most basic activities in the general education setting. This is not what the IDEA intends.

16
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interventions used with Isa;bel were not supported by the Appellants® own functional assessment
of Isabel, were not consistent with her TEPs, were not consistent with the applicable research or
appropriate educational practices, were excessive in length and inconsistent with Isabel’s
individual needs, and were inconsistent w.ith the positive behavioral supports mandated by the
IDEA and the Iowﬁ Rules. The Appellants argue that the record does not establish (nor did the
ALJ find) that Isabel’s TEPs were not reasonably calculated to provide her with an educational
benefit, and that the interventions used with Isabel are not barred by state or federal law, and are
within the bounds of professional judgment.
1. Legal background and the findings of the ALJ

The IDEA provides federal funds to assist states in educating disabled children. To
receive the funds, states must provide a FAPE to all of its disabled students by formulating and
implementing IEPs tailored to their unique needs. See 20 U.S.C. § 1412(2). As set forth in the
IDEA:

The term “free appropriate public education” means special education and related
services that—

(A)  have been provided at public expense, under public supervision and direction, and
without charge;

(B)  meet the standards of the State educational agency,

(C)  include an appropriate preschool, elementary school, or secondary school
education in the State involved; and

(D)  are provided in conformity with the individualized education program required
under section 1414(d) of this title. '

Jd. at § 1401(9).
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A challenge to a student’s TEP, or the manner in which a student’s [EP is implementeg age 105

(“conformity with the TEP™), begins with the two-part inquiry as set forth in Board of Education
v. Rowley, 458 U.S. 176, 206-07 (1982):
First, has the State complied with the procedures set forth in the Act? .And second, is the
individualized education program developed through the Act’s procedures reasonably
calculated to enable the child to receive educational benefits. '
Rowley, 458 U.S. at 206-07. See also Neosho R-V Sch. Dist. v. Clark, 315 F.3d 1022, 1027 n.3
(8th Cir.2003) (extending the rationale of Rowley to the implementation of a student’s IEP). “If
these requiremerits are met, the State has complied with the obligations imposed by Congress
and the courts can require no more.” Id. at 207; see also MM v. Special School Dist. No. 1, 512
F.3d 455, 461 (8™ Cir. 2008) (“A school district meets its IDEA obligations if the student’s [EP
is ‘reasonably calculated to enable the child to receive educational benefits.”). A “substantive”
violation of the IDEA, as the Parents allege oc;curred in the pfesent case, occurs when a student’s
1EP, or the subsequent implementation of a student’s IEP, is not “reasonably calculated to enable .
the child to receive educational benefits.”
The ALJ issued an extremely detailed forty-two page decision in this case in which she
set forth a series of substantive criteria which she found the School District had not met:
(1)  The interventions proposed in a behavioral support plan must be basedv on
~ assessment data (Dec. at 35);
(2)  The interventions proposed in}a behavioral support plan must be based on
research findings and appropriate educational practices as mandated by the IDEA

and the Yowa Rules (Dec. at 35, 40);

(3)  The effects of the behavioral interventions that are used must be “adequately
' monitored” (Dec. at 39);

(4)  The behavioral interventions that are used must be consistent with the “positive
behavioral supports” mandated by the IDEA and the Iowa Rules (Dec. at 40); and
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(5)  The contents of the BSP must be “iﬁdividualized to address the behaviors of
concern” (Dec. at 40).

Based on her finding that the School District failed to meet these criteria, the.AL] held that the
School District “implemented behavioral interventions with Tsabel that were inconsistent with
substantive . . . rights under the IDEA.” Dec. at 42.

To the extent that she treated the above-mentioned criteria as “substantive rights,” the
ALT was in error. In a case involving a student’s challenge to the “substantive” insufficiency of
his behavioral support plan, the Seventh Circuit addressed largely the same set of criteria and
held that the IDEA does not set forth specific substantive criteria for a student’s behavior plan,
and as such, the student’s “behavioral intervention plan could not have fallen short of substantive
criteria that do not exist, and so we conclude as a matter of law that it was not substantively
invalid under the IDEA.” Alex R. v. Forrestville Valley Comm. Unit School D;'st., 375 F.3d 603,
615 (7% Cir. 2004);"® see also T.W. v. Unified School Dist. No. 259, 136 Fed. Appx. 122, 129-30
(10* Cir. 2005) (“To the extent plaintiff argues that the BIP is substantively deficient, he faces
an uphill battle. Neither the IDEA. nor its implementing regulations prescribe any specific

substantive requirements for a BIP.”).

Alex R. does not, however, stand for the proposition that a behavioral support or

18 The criteria urged by the student in Alex R. came from Masor City Comm. Sch. Dist.

and Northern Trails Area Educ. Agency 2,36 IDELR 50 (Dec. 13, 2001), an administrative
decision written by the ALJ in the present case. The criteria used in her Mason City decision
were: (1) the BIP must be based on assessment data; (2) the BIP must be individualized to meet
the child’s unique needs; (3) the BIP must include positive behavioral strategies; and (4) the BIP
must be consistently implemented as planned and its effects monitored.
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intervention plan can never be substantively insufficient or deny a student a FAPE." Onthe © 20 07

contrary, Eighth Circuit precedent is clear that a school district’s failure address a student's
behavioral needs can result in a violation of the IDEA mandate. See CJN v. Minneapolis Public
Schools, 323 F.3d 630, 642 (8th Cir. 2003) (finding that in order to meet the substantive criteria
of Rowley, a student’s TEP “must be responsive to the student's specific disabilities, whether
academic or behavioral.”); Neosho R-V Sch. Dist. v. Clark, 315 F.3d 1022, 1026-28 (8th Cir.
2003) (“Upon de novo review, we agree that the School District failed to provide Robert an
educational benefit by not developing and implementing an appropriate behavior management
plan as required by his IEPs.”).

While her treatment of the criteria above as substantive rights-was in error, it was not
inappropriate for the ALJ to consider the factors that she set forth in her oplinion.20 The proper
standard by which to evaluate Isabel’s IEP is that set forth in Rowley — were Isabel’s IEPs, and
the manner in which they were implemented, “reasonably calculated” to enable her to receive an
educational benefit. That is the inquiry which this Court must undertake. See Pachl, 453 F.3d at

1068 (“the district court should make an ‘independent decision’ based on the preponderance of

¥ The Appellants correctly argue that a writfen behavioral support plan is not required

under the IDEA. See Sch. Bd. Of Ind. Sch. Dist. No. 11 v . Renollett, 440 F.3d 1007, 1011
(“neither Minnesota nor federal law require a written BIP”). However, a school district must
address a student’s behavioral needs, and the procedures in place (whether a written plan or
otherwise) must meet the requirements set forth in Rowley.

2 The factors identified by the ALJ may, in many instances, be highly relevant to

whether a student’s IEP is “reasonably calculated” to provide an educational benefit. The
Parents point, for example, to the provision of the IDEA which requires that a student’s IEP
inctude “a statement of the special education and related services and supplementary aids and
services, based on peer-reviewed research to the extent practicable, to be provided to the child .

2 20 U.S.C. § 1414(d)(1)(A)ID) (emphasis added). An IEP which relies on behavioral
interventions which are not supported by, or are contrary to, the relevant research may be such
that it is not “reasonably calculated” to provide an educational benefit.
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2. The behavioral strategies in dispute
The Parents identify several behavioral interventions used with Isabel which they argue
violated her substantive rights under the IDEA. Each is discussed below.

a. The use of a break time activity in response to non-compliance, and a
hand-over-hand intervention in response to inappropriate peer contact

Both of Isabel’s TEPs called for offering Isabel a break when she became non-complaint.
The record also shows that the Appellénts at times used a hand-over-hand intervention in
response to Isabel’s inappropriate peer contact. Both parties’ experts — Dr. Keith Allen and Dr.
Vincent Carbone — testified that the use of a break time activity in response to non-compliance —
an escape-based behavior — and the use of hand-over-hand intervention in response to peer
aggression — an attention-seeking behavior — would serve to reinforce the problem-behavior and
would be contraindicated by the res-earch. See, e.g., Hearing Tr. at 2031-32, 2061, The fecord is
unclear as to thé extent that hand-over-hand interventions were used in response to peer
aggression. The use of a break in response to non-compliance, however, was used fre(juenﬂy
with Isabel throughout her time in the school district. See, e.g., Rec. at 630-637a.

Based on the expert testimony and her review of the literéture presented, the ALJ
concluded the use of these behavioral interventions was “inconsistent with hypothesized function
from the functional assessment data,” and “inconsistent with research findings and appropriate
educational practices.” Dec. at 35. Conducting its own review of the recc;rd, and giving due

weight to the ALJ’s finding on these questions of educational policy, the Court concludes that

2L As discussed above, the Appellants’ functional assessment identified Isabel’s non-
compliant behavior as maintained by an escape function, and her aggressive behavior as
maintained by an attention-seeking function.
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the preponderance of the evidence supports the ALJ’s finding. Pége 09

b. Use of restraint in conjunction with the hand-over-hand intervention in
response to non-compliance '

While the Parents take issue with the use of a hand-over-hand intervention in response to
aggressive Behavior as discussed above, they do not challenge the use of the intervention in
response to Isabel’s non-compliant behavior. They argue., however, that the Appellants used
réstraint, at times for extended durations, to effectuate the hand-over-hand interventions in
response to non-compliant behaviot, and that this was not in conformity with the intervention
called for in Isabel’s IEP, is not supporte.d by the research, and did not conform with the
accepted practice of the intervention.

Isabel’s 2004 IEP did not call for the use of restra%nt to effectuate the hand—over;hand
intervention proposed, and its use was not intended when the plan was developed. See Rec. at
179-81, Hearing Tr. at 2252. The Appellants correctly argue that the use of physical restraint is
not prohibited by state or federal law, and the record clearly shows that Isabel was prone to
aggressive outbursts, and as such, some level of physical resﬁaint was inevitable and necessary
for her own protection, as well as the protection of other students and the staff. However, it is
clear that physical restraint was rcguiarly used in the fall of 2005 to effectuate the hand-over- |
hand interventions in response to Isabel’s non-compliant behavior, not merely due fo safety
concerns. While the use of restraint with a student with dangerous behavioral problems may, at
times, become necessary, the ALJ was correct in holding that the practice as implemented by the
Appeliants was not in conformity with Isabel’s 2004 IEP.

The ALJ also found that the intervention as implemented is not supported by the research

and would not conform with the accepted practice of the intervention, a finding which was
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supported by the testimony of both Dr. Allen and Dr. Carbone. See, e.g., Hearing Tr. at 1991
Giving due weight to the ALJs finding on this queétion of educational policy, the Court finds
that the preponderance of the evidence supports the ALJ’s finding.? |

C. The implemeéntation of the time-out interventions

The Parents do not take issue with the inclusion of a time-out procedure in resp-onse to
Isabel’s behavioral difficulties. Rather, they zirgue that .the time-out procedure set forth in the
2005 TEP was not implemented in a manner consistent with “applicable research and appropriate
educational practices” as required by the Iowa Rules, and “peer-reviewed research to the extent |
practicable” as required by the IDEA. Their primary contention is that the time-outs used with
Isabel were excessive in length and inconsistent with her needs.

Both experts agreed that a time-out should generally be short, and any contingent release
provision that is part of the plan should be short as well. Dr. Allen testified that a time-out
between 30 seconds and 4 minutes is preferable, while a range of 5 to 10 minutes “would be
acceptable.” Hearing Tr. at 2045. According to Dr. Allen, time-outs in excess of twenty to
thirty minutes, while not necessarily damaging to a étudent, lose their value as a “behavior
reduction technique.” Id. At that point, “[i]t’s starting to become something else” Id 2046. It

was his opinion that time-outs beyond this length lost any effectiveness with Isabel. Zd. at 1995.

22 The Parents identify another conformity.issue, arguing that the Appellants failed to
implement the antecedent strategies contained in Isabel’s IEP with integrity, specifically citing
the testimony that planned “peer coaching” was not implemented. See Parents’ Br. at 120 (citing
Hearing Tr. at 1872). While the record shows that the behavioral interventions used by school
personnel during the 2004-2005 year did not match up perfectly with those strategies identified
in Isabel’s TEP, school districts are afforded “some flexibility in implementing IEPs,” and the
alleged implementation failures identified by the Parents do not support a finding that the
Appellants “failed to implement substantial or significant provisions” of Isabel’s IEP. Houston
Ind. Sch. Dist. v. Bobby R., 200 F.3d 341, 349 (5™ Cir. 2000).
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Isabel spent a significant portion of her day in time-out between the dates of Decembe? 3ee m

and December 21, 2005, with many instances where the duration of the time-out significantly
exceeded 30 minutes. While the 2005 TEP does not explicitly set forth a time limit, or even an
expected duration of Isabel’s time-outs, the information given to and agreed to by the Parents
prior to the implementation of the 2005 IEP indicated that “length of a timeout is generally one
minute per vear of age of the child.”® Rec. at 3745,

Based on her review of the record and the testimony of the experts, the AL] concluded |
that the duration of the time-out interventions used with Isabel was “excessive” in length, and the
interventions were not otherwise effective. Dec. at 39. While the ALJ did not set forth a
standard for determining what constitutes a time-out of “excessive” duration, the preponderance
of the evidence supports the ALY’s finding that the duration of Isabel’s time-outs were
inconsistent with “applicable research and appropriate educational practices” and the “peer-
reviewed research to the extent iaracticable.” Dec. at 40 The amount of time that Isabel spent in
time-out in December of 2005 certairily bears on the question of whether the implementation of
her JEP was “reasonably caloulated” to enable hcr to receive an educational benefit.?*

3, ‘Application of the Rowley standard

With the review of the aforementioned behavioral strategies in mind, this Court’s task is

B As previously noted, a letter dated November 20, 2005 from the Parents makes very

clear that the Parents “agreed only to the use of time-outs for Isabel for an age-appropriate
duration.” Rec. at 723 (emphasis in original}; see also Hearing Tr. at 244-45,

% The Appellants argue that the time-outs used with Isabel complied with the rules
regarding time-out as set forth in Jowa ddministrative Code 281-103.6. The question of whether
a behavioral intervention does not exceed that allowed for in the Code is a very different inquiry

from whether the use of the intervention is “reasonably calculated” to provide an educational
benefit.
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determination as to whether it was “reasonably calculated” to enable Isabel to receive a
meaningful educational benefit, giving “due weight” to administrative proceedings and being
mindful to “not substitute its own notion of educational policy for that of the administrative
panel.” Gill v. Columbia 93 School Dist., 217 F.3d 1027, 1037 (8™ Cir. 2000).

In fairness to the Appellants, the ALJ’s decision and her review of the facts did not oive
sufficient recognition to the considerable effort the Appellants gave to addressing Isabel’s
behavioral needs. Both the 2004 TEP and 2005 TEP contain a variety of different strategies to be
used with Isabel, with the record showing that most (if not all) of these strategies were
implemented at various times. See, e.g., Rec. at 179-80. However, when Isabel’s behavioral
problems began to seriously impact her ability to receive an education in the fall of 2005 the
Appellants frequently responded to Isabel’s behavioral problems with intervention strategies
which were not supported by, and in fact, contraindicated by the relevant research, and were
inconsistent with even the Appellants® own functional assessment of Isabel. In addition to using -
strategies which expert testimony confirms would serve to reinforce the problem behavior, Isabel
spent significant periods of time being restrained in an attempt to teach compliance, and later in
an isolated time-out setting. While none of these occurrences necessarily constitptes a
“substantive” violation of the IDEA standing alone, taken together they support a finding that the
behavioral interventions utilized with Isabel — both as articulated in her IEPs and the manner in
which they were implemented — were not “reasonably calculated” to adequately address her

behavioral problems, and as such, to provide her with a meaningful educational benefit.”*

25

While the ALJ did not discuss Rowley, she did hold that based on the interventions
used, and more importantly, the manner in which they were implemented, “[t]he opportunity for
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The Parents argue that two procedural violations of the IDEA resulted in Isabel not
receiving a free appropriate public education: (1) the Appellants failed to include a general
education teacher at the November 22, 2004 IEP meeting, and the December 2, 2005 TEP
meeting; and (2) several of the behavioral interventions used with Isabel were implemented
without prior written notice and/or through false or misleading notice to the Parents.

L Governing Law

The standard for assessing whether a procedural violation of the IDEA constitutes a
denial of FAPE is set forth clearly in the statute itself:

[A] hearing officer may find that a child did not receive a free appropriate public

education only if the procedural inadequacies . . . (I) impeded the child’s right to a free

appropriate public education; (IT) significantly impeded the parents’ opportunity to
participate in the decisionmaking process regarding the provision of a free appropriate
public education to the parents' child; or (IIf) caused a deprivation of educational
benefits. _
20 U.S.C. § 1415(D(3)(E)(ii) (emphasis added); see also Ind. Sch. Dist. No. 283 v. S.C., 88 F.3d
556, 562 (8™ Cir. 1996). To find that a procedural violation(s) denied FAPE to a student, “there
must be some rational basis to believe that procedural inadequacies compromised the pupil’s
right to an appropriate education, seriously hampered the parents® opportunity to participate in

the formulation process, or caused a deprivation of educational benefits.” Roland M. v. Concord

Sch. Committee, 910 F.2d 983, 994 (1* Cir. 1990) (internal citation omitted).

educational benefit would be significantly limited.” Dec. at 40.
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meetings

The IDEA requires that a student’s TEP team include “at least one regular education
teacher of such child.” 20 U.S.C. § 1414(d)(1)B)(ii). The “regular education teacher of the
child, as a mémber of the IEP Team, shall, to the extent appropriate, participate in the
development of the IEP of the child, including the determination of appropriate positive
behavioral interventions and supports, and other strategies, and the determination of
supplementary aids aﬁd services, program medifications, and support for schoollpersonnel.” Id.
at § 1414(@)(3)(C).*

a. November 22, 2004 IEP meeting

Isabel’s regular education teacher was not in a_ttendance at the November 22, 2004 IEP
meeting, which finalized Isabel’s 2004 IEP. There .appears to be no dispute that the Appellees
technically violated the IDEA by failing to include a regular education teacher at the November
22, 2004 JEP meeting. For the reasons discussed below, however, this Court finds tﬁat this
procedural violation did not deny Isabel a FAPE. ‘

The ALJ rightfully highlighted the importance of Isabel’s regalar education teacher in
discussing her “behavioral concerns and to plan appropriate behavioral‘supports for integration.”
Déc. at 30; see Deal v. Hamilton County Board of Educ., 392 F.3d 840, 860 (6™ Cir. 2004) (“The |
input provided by a regular education teacher is vitally important in considering the extent to

which a disabled student may be integrated into a regular education classroom and how the

% The Jowa Rules are very similar, requiring that an JEP meeting shall include “[a]t

Jeast one general education teacher of the eligible individual.” Towa Rule 281-41.62(1)(b)
(superceded Nov. 14, 2007). '
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student’s individual needs might be met within that classroom.”). The Parents do not claim, Page 115
however, nor does the record support, that the absence of Isabel’s regular education teacher at
this meeting affected the Jevel of integration set forth in her 2004 IEP. As discussed above, the
integration schedule pr;)posed by the Appellants was based largely on Isabel’s academic
discrepancy with her peers. The extent of Isabel’s integration into the general education sefting,
and the rationale supporting this decision, were largely the same as that of the interim IEP
implemented at the September 15, 2004 IEP meeting, at which Isabel’s regular education teacher
was present. His input was also considered in preparing Isabel’s November 8, 2004 full and
individual evaluation of eligibility. There is no indication that the lack of involvement of
Isabel’s regular education teacher at the November 22, 2004 IEP meeting had any bearing on
Isé,bel’s placement decision.

While Isabel did miss some her scheduled time in the general education setting due to
behavioral difficulties in late November and early December of 2004, the record does not show
that Isabel continued to miss significant scheduled time after this brief time period, and the
decision to hold her out of integration was made by her special education teachers due to her
behavior outside of the general education setting. The record does not support a finding that any
loss of educational benefit which resulted from this missed integration can be attributed to the
absence of her regular education teacher at the November 22, 2004 JEP meeting.

b. December 2, 2005 IEP meeting

Isabel’s 2005 YEP was first introduced at the November 18, 2005 IEP team meeting with

Isabel’s rggular education teacher present. The proposed plan presented at this meeting called

for the use of a time-out intervention in response to Isabel’s non-complaint and aggressive
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behavior, for removing Isabel from settings with other students for a set period of time when E&ge 116
escalated, and set forth detailed procedures for the implementation of these interventions. The
Parents did not agree to the plan as proposed, so a continuation meeting was held on December
2,2005. Itis undisputed that Isabel’s regular education teacher did not attend this meeting.

The primary change made to the plan at the December 2, 2005 meecting related to the
way in which the time-out procedure would be implemented outside of the general education
setting, specifically to the amount of time that Isabel would be required to spend away from
other students after she had escalated. The ALJ found that “since thg behavior plan addressed -
consequences for inapbropriate behavior during integration in regular education, the attendance
of the regular educator would be important.” Dec. at 31. While thié is no doubt true, Isabel’s
regular education teacher was present for the November 1 8,2005 meeting at which the basic
structure for the “consequences for inappropriate behavior” was discussed. While some
modifications were made to this plan at the December 2, 2005 meeting, the Court finds no basis
to conclude that the failure to include Isabel’s regular education teacher at this meeting
compromised her right 1.:0 an appropriate education.

3. Failure to provide written notice of changes to FAPE

The IDEA requires “written prior notice” to the parents of the child whenever the local
educational agency proposes to initiate or change the identification, evaluation, or educational
placement of the child, or the provision of a free appropriate public education to the child, 20
U.S.C. § 1415(b)(3). Giving the required written notice allows a student’s parents the

opportunity to “present a complaint” regarding any proposed change to the provision of FAPE.

Id. at § 1415(b)(6).
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. The use of restraint was not called for in Isabel’s IEP, and the record shows that Writtngfige 117 .

notice was not provided to the Parents to inform them that it was regularly being used to
effectuate the hand-over-hand intervention in the fall of 2005.%” The Appellants argue that the
Parents ﬁad sufficient notice that physical restraint was being used. Among other things, they
point to the fact that Isabel’s mother personally observed hand-over-hand interventions which
involved restraints on at least two different occasions.”® While the Parents may have been aware
that Isabel’s behavioral difficulties at times required the use of restraint, the record supports the
ALYs finding that the Parents were not informed that the planned hand-over-hand interventions
were regularly being implemented with the use of restraint. The failure to pr;)vide adequate
notice prevented them from having the opportunity to object to this change, and as such,
“significantly impeded the parents’ 0pp0rtliﬁi£;;;;) participate in the decisionmaking process
regarding the provision of a free appropriate public education to the parents” child.” 20 U.S.C. §

1415(H(3NENii).

*T The Appellants argue that a prior written notice is not required before the

implementation of every modification in a teaching strategy or intervention. While this may be
true, a significant change to the implementation of a behavioral modification strategy, such as
the continued use of restraint to effectuate a planned intervention, constitutes a change to the
provision of a free appropriate public education to Isabel for which notice is required.

% The record shows that Isabel’s mother came in at the end of hour-long interventions

documented on December 15, 2004, Rec. at 303, and September 20, 2005, Rec. at 444-45. The

Appellants also argue the Isabel’s parents had access to records which documented that restraint
was being used.

»  The Parents also challenge what they call “false or misleading” notice regarding the
length of the time-out procedure that was used with Isabel. Specifically, they argue that they
were informed that the time-outs would last only for age appropriate durations — “generally one
minute per year of age of the child” — while the time-outs actually implemented were
significantly longer. The Court finds it unnecessary to determine whether this constitutes a
“change” in the provision of FAPE for which notice was necessary, however, it notes that the
implementation of a behavioral intervention in a manner so significantly different from that
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For the foregoing reasons, fhis Court finds that the Appellants' failed to provide Isabel L.
with a free appropriate public education in the least restrictive environment in violation of the
IDEA. As discussed above, the Appellants’ placement decision for Isabel did not provide her
with an education in the Ieast restrictive environment, and the behavioral interventions used by
the Appeliants, both as set forth in Isabel’s IEPs and as implemented, were not “reasonably -
calculated” to provide her with a meaningful educational benefit in violation of the IDEA and
the Towa Rules. Accordingly, this Court affirms the decision of the ALJ. The Parents’ request
fdr judgment on the admihistrative record is GRANTED. The Appellants’ request that this Court
reverse the decision of the ALJ and grant judgment on the administrative record in their favor is
DENIED. As the “prevailing party who is the parent oga child with a disability” in the present
proceeding, this Court finds that the Parents are entitled to reasonable attorneys’ fees pursuant to
20 U.S.C. § 1415(HG)B)E)D). Counsel for the Parents is directed to submit an application for
attorneys’ fees within 30 days of the date of this Order. Appellants shall respond to counsel’s

application within 20 days thereafter.

IT IS ORDERED.

Dated this 7th day of August, 2008.

- , Senior Judge
Umtccf States District Court

described to the Parents is troubling.
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